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The Firmest Pillar of Good Government* 


JUSTICE IS THE firmest pillar of good government. The entire structure of our 
democracy is built upon it. The true administration of criminal justice is the 
foundation upon which our civil rights and liberties are maintained. It is in 
the criminal courts that the rights guaranteed to the individual under our consti- 
tutional form of government will either stand or fall under the impact of the 
present national emergency. Of equal importance to the democratic process, 
which provides for the right of free men to choose their representatives and to 
elect their government, is the right of free men to be protected against unjust 
accusation and oppression. No greater privilege or higher duty ever comes to 
any lawyer than the opportunity to defend persons accused of crime or to prose- 
cute crime in the name of a free people to the end, not that convictions be had, 
but that justice be done. It is not sufficient to have well written penal laws, for 
they cannot be justly and soundly administered in a manner which upholds the 
Bill of Rights unless certain principles of conduct in the prosecution and defense 
of criminal cases become imbedded in the system of American criminal justice. 


The judge, prosecutor or defense lawyer who believes that he can let his 
conscience be his sole guide is following a course which leads to a government 
of men instead of laws. A lawless administration of justice based upon the 
philosophy that the end justifies the means so long as it satisfies the conscience 
of the court and its officers is the greatest threat to civil liberties of a free 
people. “At the foundation of our civil liberty lies the principle which denies 
to government officials an exceptional position before the law and which subjects 
them to the same rules of conduct that are commands to the citizens.” Judges 
should always remember that their office is jus dicere not jus dare; to interpret 
law, and not to make law or give law. 


The true administration of criminal justice cannot be achieved unless the 
_ accused is afforded the benefit of the presumption of innocence in a real and not 


*Preamble to the Code of Ethics and Principles for the Prosecution and Defense of Crimi- 
nal Cases, page 167. 
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“lip service” manner; it cannot be achieved un- 
less guilt is established beyond a reasonable 
doubt in the manner provided by law; it cannot 
be achieved, if, as a practical matter, an ac- 
cused must bear some burden in proving his 
innocence. Neither is it for prosecutors to 
decide the guilt of the accused, nor for defense 
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lawyers to decide their innocence. It is not for 
the conscience of any man to prescribe the line 
between right and wrong and to determine any 
other man’s guilt or innocence. For that pur- 
pose, by tradition and long experience, we have 
set up an administration of criminal justice 
based on settled principles of law. 





The Journal This Month 


Two years ago in this JOURNAL, (24:121) 
Judge Charles E. Clark warned against the 
mistake of piecemeal reform, with particular 
reference to the modernization of civil proce- 
dure. His views are confirmed by the experi- 
ence of the Nebraska revision committee, as 
set forth by Chief Justice Simmons on page 171. 
From him we learn that when the Nebraska 
legislature ordered a revision of the rules of 
civil procedure along with a general statute 
revision, practically everybody including him- 
self thought that some patchwork on what they 
already had would be sufficient. 

After a thorough study the advisory com- 
mittee completely changed its mind and said, 
“the trend in the revision of rules of practice 
is definitely in the direction of an approach to 
uniformity with the federal rules, and if any 
comprehensive revision of our system of prac- 
tice is presently to be made, it should acknowl- 
edge and follow that trend.” 

Also noteworthy is Chief Justice Simmons’ 
answer on page 175 to the argument that im- 
provements should not be attempted while 
lawyers in military service are absent from 
the state. Scores of letters received by the 
Judicature Society from service men all over 
the world confirm his statement that these 
objections do not come from the men them- 
selves. One of these letters was published in 
the President’s report last October (26:69), 
and others to the same effect appear in the 


article on majority verdicts on page 184 of this 
number. 

“Speeding the Jury Trial” by Judge Adkins, 
on page 177, is presented as a companion article 
to the one by Judge Lummus in the February 
(26:151) on how to argue cases on appeal. A 
hasty decision is of no advantage if it is erron- 
eous, but the practical suggestions of these 
two judges will make for better as well as 
speedier disposition of cases in both trial and 
appellate courts. 

A limited number of copies of the full text 
of the Code of Ethics and Principles for the 
Prosecution and Defense of Criminal Cases 
described on page 167 are available in pamphlet 
form and may be obtained by writing to Mr. 
Robert Daru, 292 Madison Avenue, New York. 

Mr. George F. Longsdorf has contributed an 
excellent review of the whole problem of print- 
ing the record on appeal, first brought up in 
this JOURNAL by Claude M. Dean’s article on 
the appendix method in the February number. 
Comments, either favorable or adverse, will be 
welcomed by the editor on this subject, and 
also on the subject of majority verdicts, both 
sides of which are already fairly well covered 
in the article on page 184. 

It is suggested that readers send in informa- 
tion regarding legislative activity in our field 
for a summary in the June or August JOURNAL. 
Ordinarily such a job is taken care of by “the 
other fellow” but he is in the army now. Your 
help will be appreciated. 





Given a measure of self-conscious 


and cohesive professional unity, the 


bar may exert a power more beneficent and far reaching than it or any other 
non-governmental group has wielded in the past—Harlan F. Stone. 
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The Criminal Courts Bar Should Be Organized 


LAWRENCE VEILLER, when president of the 
Citizens Crime Commission of New York City, 
was quoted as saying that most lawyers who de- 
fend in the criminal courts are interested, not 
in aiding justice, but only in saving their 
clients from punishment. “That is a debased 
and lowered standard,” he said, “and more re- 
sponsible for the degradation of our criminal 
law than any other factor.” 

This standard is by no means beyond re- 
demption. There is a very certain means of 
establishing between bench and bar a complete 
cooperation in administering justice, which im- 
plies the release of the innocent respondent, and 
the punishment of the guilty. 

Nor is the idea one that lacks a basis of 
reality and experience. In New York County 
twenty-two years ago there was formed an or- 
ganization of lawyers who wished to free the 
courts from scandals and to create a basis for 
honorable services on behalf of persons ac- 
cused of crime and on behalf of the state and 
its tribunals. The organization is known as 
the New York County Criminal Courts Bar 
Association. It is unfortunate that it has 
not been more widely known. 

The membership of the Association includes 
lawyers engaged in criminal law practice, mem- 
bers of the judiciary, prosecutors, and general 
practitioners interested in the administration 
of criminal justice from the standpoint of law 
reform. Its activities include lectures on sub- 
jects connected with the penal law, conducted 
under the auspices of the Association, and also 
committee work in the fields of grievances, 
ethics, criminal law reform and like matters. 
Probably its most conspicuous achievement has 
been the Code of Ethics and Principles for the 
Prosecution and Defense of Criminal Cases, 
begun in 1937 by a large committee of judges, 
prosecutors and lawyers, and formally adopted 
by the Association on May 9, 1941. See page 
166, for further mention of the code. 





It is impossible to say what is the worst fac- 
tor in our efforts to enforce criminal law. There 
are at least several to compete for first place 


and very little has been accomplished since a 
gallant start was made in the early twenties. 

The overreaching defense lawyer, however, 
is a factor that could readily be subdued. The 
remedy is right on the surface. All that is 
needed is the creation of a criminal court bar 
by the state supreme court. There is now am- 
ple support in the law for such a step. Court 
rules, to be administered by a committee of 
practitioners, would require the registration of 
all lawyers permitted to function in criminal 
trials. Some proof of fitness would be essen- 
tial to registration, but it would not be a bar 
to any fairly competent and reputable lawyer. 

The second step would be the organization 
of the members of the criminal court bar, un- 
der supreme court rules, and with as much au- 
tonomous power as seems to be practical. If 
the members of this bar should fail to select 
responsible leaders for official duties the court 
could alter its rules and appoint all needed of- 
ficers. The chances are very strong that the 
members of such a special bar would be jealous 
of their prerogatives, and would choose officers 
who would enforce obedience to reasonable rules 
—rules calculated to raise the public standing 
of members, rules that would automatically 
penalize the tricks now too common. Lawyer 
members who could not learn to prefer dignity 
and honest modes of proof would be deprived of 
the special privilege of practicing in the crimi- 
nal courts. 

This simple, direct attack against what has 
been in many places a perennial scandal of the 
courts, would assist vitally in reforming the 
manners of prosecutors. It would produce a bar 
with standards to be conserved with meticulous 
care—a bar from which able prosecutors could 
be selected. It would relieve trial judges of the 
political hazards involved in attempts to force 
lawyers to try cases as lawyers should try them. 

The establishment of criminal defense on a 
sound basis by a mere rule of court offers as 
much for reform as any part of the program, 
and is the only important step that can be 
taken without a tedious campaign. Lawyers 
who want to work in this field need protection 








166 


against a horde of untrained and unfit practi- 
tioners. They can get protection only by con- 
stituting a specially privileged class. The unfit 
competitors would reform or be deprived of 
this special franchise—be restricted to civil liti- 
gation. The untrained would become appren- 
tices, enabled to get a special training—one 
much needed by them and for the welfare of 
society, and under the best auspices. 

The all-inclusive membership of an _ inte- 
grated state bar is an especially propitious 
factor in the creation of a section of criminal 
law with a special committee to deal with the 
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subject of desirable court rules pertaining to 
criminal cases. The fact that a bar may not 
be integrated, however, does not too greatly 
militate against the effectiveness of such a 
section. Under the stimulus of such court 
rules, improvement would be inevitable. 
Something, perhaps, in time can be done by 
the stronger schools in studying crime and 
penology. But when it comes to the specific 
and deplorable dishonor of the advocate’s func- 
tion, mentioned by President Veiller, the rem- 
edy is at hand, ready to exalt the bar and the 
bench of any state in which it is adopted. 





A Code of Ethics for Criminal Practice 


Since August 27, 1908, the Canons of Pro- 
fessional Ethics of the American Bar Associa- 
tion, adopted at the Seattle annual meeting that 
day, have been the “Ten Commandments” of 
the American legal profession. They represent 
an earnest effort of the organized bar to set 
an ethical pattern for its conduct in the prac- 
tice of the law. 

Amendments and additions to the canons 
have been discussed at most of the annual meet- 
ings since then, and their number has increased 
from thirty-two to forty-seven. In 1937 the 
Committee on Professional Ethics and Griev- 
ances addressed hundreds of letters to secre- 
taries of bar associations, chairmen of griev- 
ance committees of local bar associations, mem- 
bers of its own Associate and Advisory 
Committee, and individuals, requesting sugges- 
tions for amendments and additions to the 
canons. Many replies were received, but com- 
paratively few suggested any changes, and the 
committee concluded that the canons were gen- 
erally satisfactory as they were. 

In that same year a large committee of 
judges, prosecutors and lawyers under the 
sponsorship of the New York County Criminal 
Courts Bar Association and under the direction 
of Mr. Robert Daru, its president, began a work 
recently published under the title, “Code of 
Ethics and Principles for the Prosecution and 
Defense of Criminal Cases.” The code was 
formally adopted by the New York County 


Criminal Courts Bar Association on May 9, 
1941, and has since been published in various 
legal periodicals.! 

One might reasonably suppose from the very 
fact that such a project was undertaken that 
the A. B. A. canons do not go into the field of 
criminal law at all. That ie not true. A few 
of them apply especially to that field, and a 
number of others are just as applicable there 
as in civil matters. Canon 45, adopted in 1928, 
specifically declares that the canons apply to 
all branches of the profession, and that special- 
ists are not exempt. 

Canon 5, for example, states the fundamental 
principle that the objective of advocates in a 
criminal trial should be neither to convict nor 
to acquit but to see that justice be done. There 
also is set forth the right of a lawyer to under- 
take the defense of any person accused of 
crime, regardless of his own opinion as to the 
guilt or innocence of the accused, and, once 
that defense is undertaken, his duty to present 
as good a case for his client as is possible 
under the law. 

Other relevant provisions of the A. B. A. 
canons are Canon 4, which states the duty of a 
lawyer assigned as counsel for an indigent 
prisoner; Canon 15, which tells how far a 
lawyer may properly go in supporting his 


1. See also remarks of Mr. Daru before the New 
York State Bar Association, 1941 Yearbook, pp. 581-599, 
and also 1942 Yearbook, pp. 290-300. 











Aprit, 1943] 


client’s cause; Canon 23, which defines the 
proper attitude of a lawyer toward the jury, 
and Canon 39, dealing with the interviewing 
of witnesses. 

If the casual reader thinks this is a fairly 
adequate coverage of the criminal field, he has 
only to turn to the New York County code to 
discover some gaps in the A. B. A. canons. Its 
first section forbids advising clients how the 
penal laws may be violated with impunity, and 
the second forbids lawyers to undertake the 
defense of future offenses. These two prin- 
ciples are as fundamental in the criminal law 
as those in Canon 5. 

At the end of this article is an outline of 
the Code of Ethics and Principles for the Prose- 
cution and Defense of Criminal Cases, giving 
for each section title of the Code the number 
of the corresponding A. B. A. canon if there 
is one and the text in full if there is not. The 
twelve sections quoted, as well as the adaptation 
of numerous others to criminal practice, are an 
original and valuable contribution of the New 


2. A section of the bar dealing with the subject 
would be peculiarly effective in developing and spon- 
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York County Criminal Courts Bar Association 
in the field of professional ethics. 

It is no detraction from that organization 
or its work to suggest that one code of ethics 
ought to be enough for American lawyers. A 
number of codes of equal and coordinate stand- 
ing, one for criminal lawyers, one for insur- 
ance lawyers, one for patent lawyers, and so 
on, each with a different emphasis but all cover- 
ing much of the same ground in different words 
intended to have the same meaning but subject 
to different interpretation, would detract seri- 
ously from the prestige of the A. B. A. Canons 
of Professional Ethics as the guide to a law- 
yer’s conduct. 

The logical and highly desirable outcome of 
an effort such as has been made in New York 
should be the incorporation of as much of it 
as will fit into the A. B. A. Canons of Profes- 
sional Ethics, either as new canons or as re- 
wording of existing ones. Such a project should 
commend itself to the organized representatives 
of other specialized fields of practice.” 


soring proposed amendments to the American Bar Asso- 
ciation Canons of Ethics. 





Code of Ethics and Principles for the Prosecution and 
Defense of Criminal Cases 


Preamble 


This excellent statement of ideals upon which 
the code is based is printed separately in this 
JOURNAL on page 163. 


1. Advising Clients as to the Effect of Penal 
Laws 


A client is entitled to receive and a lawyer is 
entitled to give an opinion and advice as to 
what constitutes a violation of a penal statute 
and a lawyer may advise a client as to any ques- 
tion of constitutional law, rule of evidence, or 
any other matter relating to the administration 
of criminal justice. Since every person is 
answerable for every infraction of the law 
because he is presumed to know the law, it is 
the duty of an attorney to inform his client 
fully concerning any and every pertinent ques- 
tion of law. But a lawyer may not advise his 
client how the law may be violated with im- 


punity. Nor may he make any professional 
arrangement where the effect thereof is to 
encourage lawless conduct. 


2. Undertaking Defense of Future Offense 


Any conduct of an attorney which directly or 
indirectly aids or abets the commission of, or 
tends to aid, abet or encourage the commission 
of crime is reprehensible. An attorney may 
not undertake in advance to defend persons for 
offenses to be committed, as such an arrange- 
ment encourages the commission of crime. 


3. Duty to Defend Regardless of Attorney's 
Opinion as to Guilt 


Included in A.B.A. Canon 5. 
4. Limitation on Duty to Defend 


Canon 16. (Forbids countenacing perjury 
or any other fraudulent or deceitful practice.) 
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5. Counsel Assigned to Indigent Prisoners; 
Volunteer Attorneys 


This covers the ground of Canon 5, but adds 
that the assignment should not be accepted 
unless the lawyer is fully qualified and has the 
time and means to do the job properly. 


6. Duty to protect Client when Withdrawing 
as Counsel 


Covered by A.B.A. Canon 44. 


7. Responsibility of Each Attorney Regardless 
of Number 


Where more than one attorney has been as- 
signed to represent an indigent defendant, or 
where there are a number of attorneys acting 
for a defendant, each attorney should bear the 
same responsibility as if acting as sole counsel. 


8. Dealing of Prosecutor with the Accused 


Regardless of the personal opinion of a 
prosecutor as to the guilt of the defendant or 
any advantage which might accrue to the de- 
fendant, he should not negotiate or bargain 
with the accused for a plea of guilty or other 
disposition of a criminal case except through 
counsel. It is improper for a prosecutor to at- 
tempt to obtain such a plea by threat, direct or 
implied; and no representation or promise 
should be made by a prosecutor to the defend- 
ant except in the presence of counsel. 


9. Disclosure of Inducements Made to Wit- 
nesses 


It is the duty of both prosecutor and defense 
attorney to disclose fully to the court and jury 
any promise or inducement which may have 
been made to obtain the testimony of any wit- 
ness, so that the court and jury may be thor- 
oughly apprised of any bias or motive which 
may influence or affect the evidence given by 
the witness. 


10. Where Civil and Criminal Rights Arise 
out of Same Facts 


An attorney has the right and at times it 
becomes his duty to bring to the attention of 
the public authorities information that he may 
have concerning the commission of a crime 
where the information is not received as a con- 
fidential communication. However, a lawyer is 
never justified in using criminal proceedings 
for the purpose of collecting a civil debt or en- 
forcing a civil right. A prosecutor or attorney 
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should not prefer a criminal charge in order 
to influence the result or decision in a civil con- 
troversy or for the effect it may have on any 
thing or matter outside the issue of the charge 
itself. 


11. Disclosing Settlement of Civil Claim 
Which May Affect Criminal Proceedings 


A civil claim arising out of acts upon which 
a criminal proceeding is predicated should not 
be compromised before full and complete dis- 
closure to the prosecuting officer and to the 
court. 


12. Confidential Communications Between At- 
torney and Client 


See A.B.A. Canon 37. 


13. Confining the Use of Court Process to 
Purposes Intended and Fixed by Law 


The process of the court must not be abused 
or used for purposes other than as provided 
and intended by law. The secrecy of grand 
jury proceedings is an exception to the funda- 
mental tenet of the American system of justice 
that all judicial proceedings should be open and 
public. Grand jury proceedings are invested 
with secrecy primarily to prevent premature 
and unsupported accusation. Hence such pro- 
ceedings should not be used except for the pur- 
pose intended by law of basing indictments on 
prima facie proof. Where indictments have 
been returned, the process of the grand jury 
should not be used for the preparation of trials 
and it must be borne in mind that the examina- 
tion of prospective witnesses in secret may 
easily lead to intimidation of witnesses and 
oppression. 


14. Simulating Court Process 


Unless permitted by law to compel testimony 
before himself, a prosecutor should not serve 
papers having the appearance of subpoenas or 
other process of the court, nor should a prose- 
cutor use court or grand jury process to compel 
persons to appear and testify before him per- 
sonally. 


15. Limitation on Argument and Advocacy by 
Prosecutors and Attorneys 


This combines the second paragraph of 
Canon 15, forbidding assertion in argument of 
the lawyer’s personal opinion with the further 
point that, 
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Argument should be confined strictly to the 
crime charged and an assertion or implication 
that extraneous circumstances exist beyond the 
crime charged, which should influence the ver- 
dict, is never justified. 


16. Personal Conduct of Attorneys in Dealing 
with Prosecutors 

An attorney engaged to defend a client in a 
criminal case must use scrupulous care in his 
relationship with prosecuting officers and 
avoid any act which may subject him or such 
officer to a misconstruction of motive. He 
should not only avoid any impropriety in his 
relations with prosecuting officers but in the 
interest of preserving public respect for the 
courts and the administration of criminal jus- 
tice he should likewise avoid all semblance of 
impropriety. 


17. Conferring with Defendants Who Have or 
Should Have Counsel 
This covers the ground of A.B.A. Canon 9, 
along with further suggestions in the case of 
co-defendants. 


18. Former Prosecutors: Limitation on Ac- 
cepting Cases 
Covered in A.B.A. Canon 36. 


19. Constitutional Privilege Against Self In- 
crimination 

An attorney, as any other citizen, has the 
right to assert a claim of privilege against self 
incrimination or to refuse to waive immunity 
when called to testify in a criminal proceeding. 
Otherwise, attorneys as a class would be de- 
prived of a right preserved to others under 
our constitutional form of government. But an 
attorney, when called as a witness, is never jus- 
tified in asserting the privilege against self 
incrimination for the purpose of avoiding non- 
incriminating answers. 


20. Duty to Help Maintain Respect for Crim- 
inal Justice 
21. Duty as Officer of Court to be Truthful 
and Candid 
These two are covered under A. B. A. Canon 
1, “The Lawyer’s Duty to the Courts.” 


22. Attitude Toward Jury and Jury Panels 
A.B.A. Canon 23. 


23. Ex Parte Communication 
Attorneys and prosecutors should avoid all 
ex parte communications to the court. When 
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an ex parte communication or application be- 
comes necessary in the interests of justice by 
reason of any emergency, the fact that it has 
been made should be disclosed as promptly and 
as fully as possible. 


24. Personal Relations Between Advocates, 
Witnesses and Parties 
A lengthy section with a forty-word title, 


covering the ground of A.B.A. Canons 16 and 
17. 


25. The Paramount Duty 


Similar to the second paragraph of A.B.A. 
Canon 5. 





Why Should Judges Be Bashful? 


I think a judge may take an interest in mat- 
ters of legal reform and may be active in re- 
spect to it without in any way demeaning him- 
self or interfering with the dignity of his 
office. It certainly does not interfere with the 
weight of the testimony of a witness that he 
knows something about the subject of which 
he is talking, and that he knows it not from 
the mere theoreticai side, but from actual prac- 
tice and from daily contact with the operation 
of the machinery that has been furnished by 
the legislature for the doing of justice to all 
members of the community.”—Taft, C. J. 





Opinions Ought to Be Rationed, Too 


(From “Song of the Chief Justice” by Frank 
W. Grinnell, Mass. Law Quarterly, Vol. 27, No. 
4, page 27.) 


The Chief Justice: 


The court is aware that it would be nice 
If all its opinions were more concise; 
But in the West long opinions are 
Alleged by the courts to be due to the bar.' 
Of course I know this may seem queer 
But perhaps it is more or less so here; 
For you doubtless like to have the court 
Make your case a matter of grave import 
So that your client may promptly feel 

The case was one that deserved appeal. 


Chorus of the Bar: 


There may be something in what he says, 
For a client is serious when he pays; 

But war-time economists hold the view 
That opinions ought to be “rationed” too. 


1. See 25 Jour. Am. Jud. Soc. 170. 
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Why New Rules of Civil Procedure Now? 


ROBERT G. SIMMONS, C. J.* 


Mr. Chairman, members of the Committee 
and the Legislature: 

By act approved June 5, 1939 the Legislature 
requested the court to promulgate general rules 
of practice and procedure for all courts and to 
report the same to the Legislature. Pursuant 
to your desire those rules are now before you. 

In this matter we have assumed, and rightly 
we think, that the Legislature, when it passed 
the act just mentioned, was mindful of the con- 
stitutional provision that: “For the effectual 
administration of justice and the prompt dis- 
position of judicial proceedings, the supreme 
court may promulgate rules of practice and pro- 
cedure for all courts, uniform as to each class 
of courts, and not in conflict with laws govern- 
ing such matters. To the same end, the court 
may, and when requested by the Legislature 
by joint resolution, shall certify to the Legis- 
lature, its conclusions as to desirable amend- 
ments or changes in the general laws governing 
such practice and proceedings.” 

Likewise, in all the steps which we have 
taken, we have been mindful of the constitu- 
tional powers conferred upon the court. We 
have proceeded with a full desire to co-operate 
with the legislative department of our govern- 
ment in improving the administration of jus- 
tice for the general good. In addition to this 
general and proper purpose there are two par- 
ticular reasons for your adoption of these rules. 
You will have before you, this session, the re- 
port of the Statute Revision Commission. 
These rules should be included in that revision. 
Secondly, the adoption of these rules by the 
Legislature will remove any question of 
whether or not they in any particular, trans- 
cend the rule making power of the court. 

Before entering into a discussion of the pro- 
cedure which the court followed in drafting the 
rules which we have prepared, it seems advis- 
able to take a moment of your time to present 
a sketchy outline of the situation as to pro- 
cedure in the courts of the country, both state 
and federal. 





*Chief Justice, Supreme Court of Nebraska. 


Address 
before the Nebraska legislature Feb. 8, 1943. 


In the beginning all courts were following 
the rules developed in the old common law and 
equity courts. Particularly those of the com- 
mon law were formal, technical and difficult for 
both lawyer and court to understand and fol- 
low. The failure of the lawyer and courts to 
master and apply the intricate details of com- 
mon law procedure often resulted in a denial 
of justice to litigants and cast discredit upon 
the judicial system. 

To correct this situation several of the states 
adopted codes of procedure and practice. New 
York led this procession by adopting such a 
code almost a century ago. This reform came 
at a time when our western states were in the 
formative period. Here in Nebraska our terri- 
torial legislature adopted the New York code 
and we, as a result, have become one of the 
“code” states. Other states down to the last 
few years have retained the old common law 
procedure. All of the states from time to time 
have changed either the code or the common 
law forms by statutory enactment. The result 
has been that we have had forty-eight states, 
following generally one of two systems, but each 
changing them in detail and each building up 
its own system by either legislative enactment, 
judicial rule, judicial opinion, or a combination 
of the three. 


SYSTEMATIC CHAOS 


The federal courts, exercising jurisdiction 
throughout all of the states, built up and fol- 
lowed their own rules of procedure which in 
their application prior to the adoption of the 
present federal system, have been described as 
systematic chaos so far as unified procedure is 
concerned. Lawyers followed state procedure 
in state courts, and different procedure in the 
federal courts in their own state. If their 
practice required them to appear in more than 
one state, they had to become acquainted with 
the rules of practice in each state, or confess 
inability to represent their clients in any juris- 
diction except their own. This situation was 


unsatisfactory to lawyers, litigants and courts. 
It brought upon the courts and the judical 





Aprit, 1943] 


processes a merited criticism. It resulted in 
maladministration of justice. That this situa- 
tion needed correction has been recognized for 
years. 

FEDERAL RULES BRING ORDER 


The Congress and the Supreme Court of the 
United States worked together with the result 
that there has been adopted for the United 
States courts what we know as the Federal 
Rules. Generally, they are not new except in 
name. Generally, it may be said that the fed- 
eral rules have adopted, with needed simplifica- 
tion and co-ordination, the broad procedural 
provisions of the state codes. But they have 
been brought down to date, errors corrected 
and omissions supplied, all designed to make 
more certain that the procedural practice would 
result in justice to litigants and the public good 
be promoted. 

Concurrently with the movement in the fed- 
eral courts there has been a movement designed 
to accomplish the same results within the 
states. The legislature of Nebraska recognized 
this condition and need by the adoption of the 
act of June 5, 1939, and therein expressed a 
purpose of achieving a desired result by co- 
operative action between the legislative and 
judicial departments of government. 

The lawyer in Nebraska is an officer of the 
courts. He, as well as the courts, is charged 
with the duty of making certain that justice 
is properly administered in this state. The 
court, in undertaking the work which you sug- 
gested to us, turned to the lawyers of the state 
for assistance. We created an advisory com- 
mittee of lawyers.- This committee was made 
up of men some young in the practice, and some 
who bore the scars of many legal battles. It 
was selected from the various sections of the 
state. It had on it lawyers from the smaller 
towns and the larger cities, lawyers of general 
and specialized practice, and lawyers of the 
several schools of thought on the subject of 
rule revision. It had on it judges of the probate 
and trial courts. It had on it professors from 
the law colleges and men who served the state 
and federal government in legal matters. We 
sought for, and events have shown that we se- 
cured, a committee that represented a cross- 
section of the bar of our state. In the discus- 
sion that has followed their work, no one has 
questioned the ability, the integrity, the fair- 
ness or the motives of that committee. 
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The committee was charged with preparing 
and submitting to the court a proposed draft 
of a unified system of rules in accord with the 
legislative object expressed in the 1939 act. The 
court neither instructed them nor guided their 
work. The committee neither sought nor had 
contact with the court or its members until its 
work was completed. A summary of the his- 
tory of the work of the committee will be found 
in the preface of the bound volume of rules 
which have been submitted to you. The com- 
plete records of their work are available to you 
if you desire more information than that so 
recited. 

Generally, it may be said that the committee 
first undertook the task from the angle of at- 
tempting to suggest specific changes within our 
present rules, rather than the preparation of 
a comprehensive revision of procedure bot- 
tomed upon the federal rules. Its members 
and some 20 sub-committees worked long and 
industriously on separate sections of the code. 
A difficulty developed when the committee 
undertook the task of reconciling and consoli- 
dating the work of the sub-committees into a 
harmonious single structure of procedure. 

At this point the committee turned for as- 
sistance to Mr. James, the Director, and Mr. 
Bongardt, the Assistant Director of the Statute 
Revision Commission. We are advised that in 
the discussions that followed, Mr. Bongardt, 
who was himself a member of the Advisory 
Committee, frankly advised the committee of 
his conviction that any comprehensive revision 
must of necessity be based upon the federal 
rules. The committee placed the work in his 
hands. Many of the rules theretofore recom- 
mended by the various sub-committees were the 
federal rules. He submitted his recommenda- 
tions. The committee considered and examined 
the results of his work, and changed many of 
the rules as proposed by him. 

We are advised that each and every rule as it 
was submitted to us from the Advisory Com- 
mittee, had the approval of a very substantial 
majority of the committee. The committee, 
however, did not recommend the adoption of 
the rules, because as they stated, they doubted 
whether their recommendation was sought or 
desired in that matter. The committee further 
advised us that a majority of its members were 
of the opinion “that the trend in the revision 
of rules of practice is definitely in the direction 
of an approach to uniformity with the federal 
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rules, and that, if any comprehensive revision 
of our system of practice is presently to be 
made, it should acknowledge and follow that 
trend.” It is worthy of note here that this 
viewpoint came at the conclusion of the com- 
mittee’s labors, and was an about-face to their 
original approach to a solution of the problem. 
My personal views are of little moment here. 
I mention them only to point out that when this 
study began I was of the opinion that revision 
of our existing code in some particulars was all 
that was required. As these studies have de- 
veloped under our observation, I have reached 
the same conclusion that the majority of the 
committee announced. This same change has 
taken place in the minds of many lawyers who 
have studied this problem during the years that 
this question has been before us. 

In November, 1941, the Advisory Committee 
made its recommendation to the court. Its pro- 
posed rules were promptly published and dis- 
tributed to the lawyers of Nebraska. Decem- 
ber 8, 1941 the court held hearings on the pro- 
posals, and invited the bar of Nebraska to sub- 
mit recommendations. No recommendations 
were submitted following that hearing. Fol- 
lowing the public hearing the court created a 
committee of its own members to study the 
proposed rules in the light of recommendations 
and objections made to them, and in the light 
of the purposes that it is sought to be accom- 
plished by them. This committee of the court 
made a detailed and exhaustive study of the 
rules, and made many and substantial changes 
in them. 

The Judicial Council is a permanent commit- 
tee of practicing lawyers and judges, selected 
by the bar and judges, whose duty it is to study 
and recommend measures designed to improve 
the administration of justice in Nebraska. The 
services of the Judicial Council were asked and 
freely given. They recommended other changes. 

Next a meeting was held attended by mem- 
bers of the court, the Judicial Council, the 
Chairman of the Advisory Committee and the 
Director and Assistant Director of the Revision 
Commission. Here the rules were again dis- 
cussed, rule by rule, additional changes made 
and the result approved. 

Finally the court’s committee again studied 
these proposals, made changes and approved 
and submitted them to the court. On April 20, 
1942 the court unanimously approved and pro- 
mulgated the rules which have been submitted 


JOURNAL OF THE AMERICAN JUDICATURE SOCIETY 


[Vor. 26 


to you. They were thereafter published and 
distributed to the bench and bar of Nebraska. 


CHANGES CAREFULLY CONSIDERED 


I have made this review of the steps which 
we have taken in order that you may know of 
the care, thought, careful consideration, hard 
work and the amount of time that the bench 
and bar have given to this task. We gratefully 
acknowledge the public service that the bar has 
rendered in their preparation. The court in its 
study of these rules had before it the recom- 
mendations of the Advisory Committee, its sub- 
committees, the objections and criticisms made 
by a minority of that committee and by lawyers 
not on the committee. We had the recommen- 
dations of the Judicial Council. We weighed 
all of these matters, determined some of the 
objections to be valid and removed those pro- 
posals from the rules as finally adopted. Some 
of the rules recommended by the sub-commit- 
tees of the Advisory Committee were adopted. 
This has been done, as I have said, in compli- 
ance with a legislative request and a desire on 
the court’s part to fully co-operate with the 
legislature in the accomplishment of an ad- 
mitted needed reform. These rules come to 
you now, however, not as the rules of the Ad- 
visory Committee or the Judicial Council, but 
as rules promulgated by the court. 

These rules are under attack by able, honor- 
able lawyers. No one questions their right to 
speak out against these rules. Only the merit 
of their reasons is open to question. The ob- 
jections now urged before you are objections 
which have heretofore been made to the Ad- 
visory Committee, the Judicial Council and the 
court, weighed by each and found wanting by 
each. 

Before we examine these objections, we 
should undertake, if possible, to reach the basis 
upon which we are to weigh these criticisms. I 
conceive it to be fundamental that the legisla- 
ture in its field and the court in its field sepa- 
rately represent the public. We should deter- 
mine these questions primarily as they affect 
the public interest, and primarily as they may 
help us to more nearly achieve the goal of an 
exact administration of justice. It may be con- 


ceded that to a busy lawyer and a busy court, 
any change of procedure means additional 
work. But codes of procedure are made not 
primarily for the benefit of the lawyer or the 
court, but rather are the tools which the law- 
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yer and the courts use in the determination of 
the rights of litigants in order that justice be 
done to the citizen in his person and property. 
We have approached, and here approach this 
problem of new rules from the angle of their 
effect upon the citizen and the better adminis- 
tration of justice. 

Let us then consider the objections that were 
urged upon and considered by the court, and 
have been urged upon members of the legisla- 
ture. 

It is stated that there is no public demand 
for « revision of court rules in Nebraska. We 
do not agree with that statement. That there 
is a well congealed public demand for such a 
revision was recognized by the Legislature 
when it passed the act of June 5, 1939. That 
issue was determined by the Legislature of this 
state four years ago. And may [ here point 
out that that question was decided by a vote of 
better than 3 to 1 of the members voting and 
2 to 1 based on the entire membership. We do 
not propose to go behind that determination 
except to say that the literature of the last 40 
years is replete with demands for a comprehen- 
sive reform of legal procedure coming alike 
from courts, bar associations, learned lay socie- 
ties, students of government and the citizen- 
ship generally. It may be stated, however, that 
the public generally does not understand the 
procedural methods of the courts, they leave 
that understanding to the lawyer who repre- 
sents them; and that the proposed changes have 
been discussed largely in the haunts of the law- 
yer and not in the public forum. Either over- 
looked or ignored by this argument is the fact 
that there is a widespread public criticism of 
court procedure, and on the part of those who 
believe in our judicial system, there is a de- 
mand that the courts and lawyers set their own 
house in order, and restore the courts to their 
rightful place in our governmental system. The 
Legislature and the courts have kept the sub- 
stantive law abreast of the times, but we have 
not kept our procedure current with changing 
needs and conditions. The public criticism of 
the courts is directed at those things which re- 
sult from our procedural practices. The growth 
of administrative agencies and boards during 
the last quarter of a century has been marked. 
These agencies are created, in almost every 
instance, to avoid the methods of administra- 
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tion employed in the courts. That this situa- 
tion should be remedied is patent. 

It is next indicated to you that these rules 
should not be favorably considered because the 
court’s Advisory Committee did not recommend 
their adoption. This argument is beside the 
point for several reasons. The Advisory Com- 
mittee was an agency of the court. It recom- 
mended rules, but did not recommend their 
adoption because, as its members said, that was 
a matter for the court to determine. Ignored 
by this argument is the fact that the court has 
unanimously promulgated these rules, after the 
considered studies referred to had been made. 
They are court rules, not Advisory Committee 
rules. Ignored also by this argument is the 
fact that the legislature in 1939 requested not 
only that rules be promulgated but that they 
be reported to the legislature. Should we have 
ignored your wishes in the matter and our own 
judgment of the need, merely because the Ad- 
visory Committee did not formally tell the court 
that it favored the adoption of these rules? I 
take it not. 


Less THAN SEVEN PER CENT OBJECTED TO 


It is next stated that these rules should be 
rejected because they are “new and strange” 
and their “precise meaning” has not yet been 
settled. Let us examine that. These rules are 
in large part, almost word for word, the exist- 
ing code, changed in part in detail to conform 
to the federal code. In some of them the lan- 
guage has been simplified and ambiguities re- 
moved. In some of them rules written in part 
by the objectors have been adopted. A statis- 
tical minded member of the bar has suggested 
that the objections made by those who oppose 
the rules go to less than 7% of the rules in 
number. This hardly supports the blanket in- 
dictment that they are new and strange and 
untried, and their precise meaning not known. 
On the contrary it proves that we have held 
fast to that which is good and changed only 
those rules, which by experience have been 
found wanting. 

There is no question, gentlemen, that de- 
mand will be made for the construction of some 
of these rules by the court. We have such de- 
mands under the present code. But should we 
shrink from needed reforms in procedure be- 
cause the process will require work for lawyers 
and courts? I take it that we should not. Like- 
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wise there is no question in our minds but that 
experience will prompt changes in these rules. 
But again should we shrink from moving for- 
ward because we cannot assure perfection in 
one full step? 

It is stated that a majority of the lawyers of 
the state are opposed to the rules. This is 
based upon two polls conducted by the bar as- 
sociation. The first one, taken early in these 
proceedings, was answered by approximately 
twenty percent of the lawyers, and a majority 
of those answering indicated that in their opin- 
ion no sweeping or comprehensive revision was 
necessary. A later poll was taken after the 
promulgation of these rules. To that poll ap- 
proximately one-third of the lawyers answered. 
Of those answering a substantial majority were 
opposed to these rules, did not believe that a 
general revision was necessary and favored 
rules of practice based upon the Nebraska Code. 
What do these figures prove? The views of at 
least 60% of the lawyers remain undisclosed. 
Their silence means either one of two things. 
First that a majority of the lawyers are indif- 
ferent—and such a conclusion is not to the 
credit of our profession—or it means that a 
great majority of the bar are content to accept 
the judgment of the court in the matter. We 
prefer to think that the latter is the correct 
answer. 


Cry oF “WAIT” Is HEARD 


We are urged to wait until some unstated 
time in the future when a more propitious, 
favorable opportunity presents itself. The plea 
of “don’t do it now” is one that is often urged 
by those who oppose immediate action on any 
matter. It is almost a “stock” answer. The 
cry of “wait” was heard over a century ago 
when the first proposal to codify rules of pro- 
cedure was made. It has been advanced re- 
peatedly since as progress has been proposed 
in these matters. Here in Nebraska it was 
urged four years ago when the legislature con- 
sidered the request that these rules be prepared 
and promulgated. It was urged four years ago 
wher the Advisory Committee was created and 
began to function. It was urged over a year 
ago when the court proposed and held open 
hearings on the rules. I doubt not that it will 
be urged hereafter. It is a rust proof answer. 
With due apologies to Pope may I suggest that 
we were not the first by whom the new was 
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tried, shall we be the last to lay the old aside? 

The federal government, as a result of a 
similar co-operative action between the Con- 
gress and the court has taken this progressive 
step, nine of the states, including several of 
the code states, have within the last few years, 
done the same thing. About half of the re- 
maining states are now moving in that direc- 
tion. Why should this state not also improve 
the instrumentalities by which it administers 
its judicial business and do it now? This state 
has not heretofore been in the rear rank of pro- 
gressive movements. 

It is next suggested that these rules place an 
increased measure of control over litigation in 
the hands of the trial judge. That goes not to 
the rules but to the judicial qualifications of the 
judges themselves, and assumes that judges 
elected by the people will fail to properly per- 
form their duties. If there be merit in that 
criticism, and I take it that it will be rejected 
overwhelmingly by the lawyers of the state, 
then the solution is not stringent rules applic- 
able to judges, but an improvement in the ju- 
dicial personnel of the state. And that is a 
question with which we are not here concerned. 

It is suggested that we should not in this 
period of war undertake to put our judicial 
house in order. I suggest that it is the course 
of wisdom to proceed now to readjust our pro- 
cedural machinery so that the courts will be 
able to meet the impact of the litigation of 
peace time readjustments and be better able 
to solve those problems when they come. 

But recently it has been suggested that 
the adoption of these rules should wait until 
the lawyers now in the service of the govern- 
ment return to the practice so that they may 
express their views on these changes. This 
argument, like many others in opposition, is 
bottomed on the premise that the rules are pri- 
marily for the lawyer, not the public. If there 
is merit in this contention then the Legisla- 
ture should adjourn and go home because it 
cannot legislate without affecting the almost 
75,000 Nebraska men and women now in the 
service. To so state the proposition is to show 
its unsoundness. This argument, if it may be 


termed such, contains the inference that the 
court has and the legislature proposes to take 
advantage of the absence of the lawyer soldier 
to put something over on him during his ab- 
Neither body need deny that charge. 


sence. 
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But let us examine that contention. It could 
not have been advanced earlier in these con- 
siderations for the quite obvious reason that 
most, if not all, of the work done on these rules 
had been completed before any substantial 
number of the lawyers were in the service. 
The tentative draft of these rules was pub- 
lished to the bar three months before Pearl 
Harbor. The oral argument to the Court was 
had the day after Pearl Harbor. The rules 
were finally adopted in April, 1942. As of 
January of this year 453 members of the bar 
are in the service. Of this number 252 entered 
the service since the rules were finally adopted 
and published. It necessarily follows that most 
of the work was completed on these rules 
before any substantial number of lawyers left 
their offices for the service. 


LAWYER-SOLDIERS FAVOR RULES 


Our observation is that the opposition to 
these rules comes largely from men past mili- 
tary age and that the younger men of the pro- 
fession have generally been favorable to the 
rules. They are the ones now in the military 
service. 

Finally it is urged that two of these rules 
contain the entering wedge of a denial of right 
of trial by jury. These statements may not 
be ignored but may be quickly and clearly an- 
swered. Everyone, with a basic knowledge of 
our constitution and judicial system, knows 
that the court and the legislature, jointly or 
severally, do not have the power to deny the 
right of trial by jury which our Constitution 
says shall remain inviolate. It should be 
unnecessary for me to state that no member 
of the court, nor the bar nor the legislature 
to my knowledge, have any such desire or 
purpose. To impute that to any of us is to 
charge that we here propose to violate our 
solemn oath to support the Constitution of our 
state. Nothing further need be said on that 
subject. 

May I now suggest to you some of the reasons 
why we, co-operating with you, have promul- 
gated these rules, bearing in mind that we ap- 
proached this problem from the viewpoint of 
the public, that both lawyers and courts exist 
to serve. 


WILL LESSEN DELAY IN TRIALS 


A great Chief Justice of the Supreme Court 
of the United States once said that justice de- 
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layed is justice denied. It is with a measure 
of pride that we report to you that the work of 
our court is now current, and has been for some 
time past. Cases may now be heard as soon as 
they are ready for submission and they are 
being decided as quickly as proper study and 
consideration permits. The work of the trial 
courts of the state is in a very satisfactory 
condition. They have within the last two years 
taken steps to co-ordinate, simplify and unify 
their work that delays chargeable to them may 
be eliminated, and that the measure of justice 
administered by them may be improved. For 
this they deserve hearty commendation. But 
this does not mean that there are not delays, 
some inexcusable, in the progress of litigation, 
for there are delays that may not be prevented 
under existing rules. Some of these delays are 
brought about within the rules, some by indol- 
ence, some by the lawyer being busy with other 
matters, and some by design. 

Heretofore a whole series of independent 
pleadings have been permitted intended to en- 
able the lawyer to present questions of juris- 
diction, questions of law, to require a better 
statement of facts and issues and to otherwise 
properly present his case. These pleadings each 
have a proper place in the progress of litiga- 
tion. They have, however, been repeatedly 
used, not to develop or present questions for 
determination but to delay the day of final 
disposition of litigation. These rules, now 
combining all of these preliminary pleadings in 
one pleading, are designed to prevent misuse of 
a proper procedure. The rule will no longer 
serve the purposes of the indolent, dilatory or 
designing practitioner. All rights heretofore 
had are preserved. 

No matter what the cause, those cases that 
are delayed beyond the time necessary for a 
proper preparation, presentation to and con- 
sideration in the courts, result in a measured 
denial of justice to the litigant who seeks a 
determination of his rights. The number of 
delays may be comparatively few, but when they 
occur the result is an increase in the public lack 
of confidence and dissatisfaction with the ad- 
ministration of justice in our state. Some of 
these rules, to which objection is made, are 
designed to reduce those unnecessary justice 
denying delays. We submit to you that it 
should be done. The constitutional mandate 
that justice shall be administered without 
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denial or delay is binding upon both the courts 
and the legislature. 


LANGUAGE Is SIMPLIFIED 


Some of these rules are designed to remove 
the heritage of verbosity which exists in our 
legal pleadings. For instance for years the old 
common law form of indictment for murder, 
with all of its prolixity of terms was followed 
in this state. Indictments so drawn were a 
puzzle to prosecutors, defendants and courts. 
Some few years ago the court adopted a rule 
simplifying the form of information in such 
cases. It was done in the interest of promoting 
justice. So here among these rules are those 
intended to simplify and clarify court plead- 
ings, again to promote the nearer accomplish- 
ment of right results in litigation. 

Every lawyer and court knows that in an 
average law suit there are usually but a few 
questions that actually are issuable. The pre- 
trial procedure contained in the rules is designed 
to reduce the issues presented by the pleadings 
to the exact questions that are controverted, 
and to eliminate those upon which the parties 
may properly agree, but have not as the plead- 
ings are presented. Valuable time and con- 
siderable expense will be saved and justice will 
be promoted if that is done. As a matter of 
fact for years in many of the trial courts it 
has been done, with success, by the voluntary 
actions of lawyers and court. 

The use of expert witnesses, testifying to 
contrary conclusions, has, in many instances in 
certain types of cases, become offensive to 
every sense of justice and amounts to almost 
a public scandal. The professions involved 
have co-operated to correct this situation. These 
rules are designed to aid in that effort. Should 
it not be done? 

Rules of evidence are designed to assist in 
developing the truth. They are based on ex- 
perience. Experience has shown that certain 
of the rules should be changed so as to ecog- 
nize the essential authenticity of business 
records and remove the technical objections to 
their use in the trial of cases, both to save 
time and expense and improve the administra- 
tion of justice. Rules here adopted are intended 
to accomplish that purpose. 

The objective to be sought in the trial of 
a law suit is that all of the pertinent facts 
may be produced to the end that the ultimate 
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facts may be determined and principles of law 
applied, all again to the end that justice may 
be done. Experience has taught us that in 
some instances the present rules permit of the 
concealment if not the suppression of evidence, 
permit the surprise production of evidence, 
that is peculiarly within the knowledge of one 
of the parties, and permit cleverness and even 
trickiness to thwart the objective of fact de- 
velopment. The rules that pertain to discovery 
have as their purpose the furnishing of more 
adequate means of securing, presenting and 
determining the facts of a case. Should not 
that be done? 

It is no answer to these rules to say that we 
have gotten along pretty well with the code we 
have. Our law books are full of instances where 
a litigant has been deprived of a hearing of his 
cause upon its merits because of a procedural 
trap or pit fall which denied him an oppor- 
tunity of submitting his case to a court or 
jury. Our purpose should be to hold fast to 
that which is good, and the proposed rules do 
exactly that—and at the same time undertake 
to improve where experience shows that im- 
provement is needed. 


AMENDMENTS WILL BE MADE 

It will be said that these rules are not per- 
fect. If we wait until we know that we have 
achieved perfection then we will not start. 
Rather I suggest that we should move forward 
and as experience shows the need for change 
as no doubt it will, then we may meet that 
situation when it comes. These rules are not 
like the laws of the Medes and Persians. These 
rules may be changed as experience dictates. 
We should not shrink from our duty because 
unpleasant possibilities have been conjured up 
that may never materialize. 

Bear in mind that rules are not the end of 
litigation but the means by which we seek to 
secure the proper results of judicial work. May 
we not properly aim toward, and look forward 
to the time when the means used by the lawyer 
may be the same throughout the forty-eight 
states, and the federal courts? May we not 


properly look forward to the time when the 
Nebraska lawyer, skilled in the practice before 
our own courts may be likewise skilled in the 
practice in every court of the land? May this 
end be achieved, not by the difficult task of 
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requiring that he be skilled in two score sys- 
tems of practice, but rather in one system of 
rules, common to all? We favor the latter 
method. 

Finally may I again suggest to you that the 
question here is not of primary or exclusive 
concern of the lawyer. Lawyers and courts, as 
parts of the judicial system, are public serv- 
ants. These rules that have resulted from the 
co-operative effort of the legislature and the 
court should not be rejected because a part of 
the lawyers of the state, with full honesty of 
purpose, oppose parts of the rules. The ques- 
tion here presented is whether or not the legis- 
lature and the court, working together, as 
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co-ordinate branches of government are to 
succeed in an effort to revise rules of procedure 
and practice in the public interest. 

Four years ago you declared your purpose to 
promote the effectual administration of justice 
and the prompt disposition of judicial proceed- 
ings. You requested our co-operation. You in 
your field and we in ours serve the public in- 
terest. We have done the task you requested 
us to perform. The report is in your hands. 
We confidently expect that you will determine 
the matter in the interest of the public that we 
serve. Only by a proper and fearless perform- 
ance of duy will we merit the trust that has 
been confided in us. 





Speeding the Jury Trial 


JESSE C. ADKINS* 


In his genial way Mr. Chief Justice Groner 
many times has told us that trials in our court 
are too long. Personally I think this is quite 
an understatement. The remedy lies partly 
with the judges but more largely with the trial 
lawyers. While we agree that justice is more 
important than time, I am sure if all of us will 
approach the subject in that spirit approved 
in the famous Allen charge, much can be accom- 
plished without causing any one to feel 
hurried. . 

I make some suggestions—not at all new— 
in the hope that some of them may appeal to 
the trial lawyers. 

1. Adequate preparation is the greatest sin- 
gle aid to a short trial. Everything that can 
be done out of court saves time in court. 

Let the preparation include a trial brief on 
the law and also include the prayers (which 
should be numbered on the typewriter and sepa- 
rated at the office). Personally I like to have 
the brief and prayers at the very beginning; 
with their aid I can get quite a good idea of 
the case while the jury is being selected, and I 
can read the authorities during the recesses. 





*United States District Judge, Washington, D. C. 
Address before the Judicial Conference of the 


Make a list of your witnesses in the order 
of their calling, and give a copy to the deputy 
marshal so that he may have the next witness 
in readiness. Agree with your opponent at 
the outset that witnesses are to be discharged 
upon the conclusion of their testimony, unless 
at that time one side requests otherwise. Num- 
ber exhibits at the office; let the clerk initial 
them instead of the reporter. 

If any computing or drawing is necessary, 
do it in advance. Have the blackboard and 
any other equipment in the court room before , 
the trial opens. Maps, plans, models, photo- 
graphs—all things which will help the jurors 
visualize the matter under discussion—are of 
the greatest importance. If a drawing on the 
blackboard is desired, draw it in advance. 

Check with all your witnesses and go over 
their testimony shortly before the trial. Let 
them refresh their recollection by reading their 
statements, depositions, correspondence, etc., in 
advance. Advise, persuade, cajole, order, force 
your witnesses and especially your clients to 
talk so they can be heard. Make thera practice. 
The appellate judges should be grateful that 
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they do not have to get their information by 
ear alone. 

Explain to the witness that every sensible 
lawyer talks to a witness in advance, and advise 
him to tell the entire truth when he is cross- 
examined on the subject. If the witness will 
respond truthfully the question, “Have you 
discussed this case with anybody?” may in 
time be abandoned. I doubt seriously if it is 
of real value. I have known cases where each 
lawyer spent at least an hour on the subject 
and then told the jury in his argument that a 
lawyer would be foolish if he put a witness 
on the stand without talking with him before- 
hand. 

Stipulate all possible matters in advance. 
Amend your pleadings before trial. Notwith- 
standing the flexibility of the present rules, a 
request for amendment at the trial, especially 
if the need was realized even a few days in 
advance, makes a very bad impression both 
on the judge and the jury. There is a dis- 
position to believe that the amendment is an 
afterthought, especially if it involves a dis- 
puted matter. 

2. Confine your testimony to the issues. The 
temptation is great to go into side issues to 
excite sympathy for your client or prejudice 
against your opponent. Usually both sides can 
play this game and frequently they are quite 
anxious to do so. In such a case it is difficult 
for the judge to block the attempt. If each 
lawyer will try to hold his own case within the 
issues and is on the alert to compel his oppo- 
nent to do the same a vast amount of time can 
be saved. 

3. The direct examination. 

The difficult in understanding any surname 
is incredible. After a witness has been sworn 
some lawyers announce in a loud voice the name 
of the witness and spell it, and they also give 
his age, occupation and residence. This prac- 
tice is much to be commended. The habit of 
recalling every witness for just one more ques- 
is both laughable and time-consuming. 

Leading questions are a great time saver. 
Experienced lawyers are quite willing that 
their opponents use them wherever proper. A 
lawyer should not abuse the privilege. If he 
does, his opponent then insists on a strict ob- 
servance of the rule and the trial is slowed 
down substantially. 
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Any lawyer who has made a thorough prep- 
aration will have a trial brief on the facts in 
which he will have listed the facts to be proven 
and the witnesses to prove each fact. He will 
also know what questions he is going to ask 
each witness and the order of their asking. His 
examination will be thorough but short. 

Let the witness tell as much of his story as 
possible in his own language. Personally I 
place more reliance on evidence given in this 
way than on testimony which is a mere string 
of affirmatives. Take the plaintiff who is suing 
for injuries suffered in an automobile collision. 
Some lawyers will not let him tell his story. 
They multiply questions by the score; finally 
they have disposed of all preliminaries and turn 
him loose with a request to tell the court and 
jury what happened, but just as he is about 
to disclose something he is sidetracked with an 
inquiry about the weather, and this course is 
pursued throughout his entire examination. 

I do not approve of the opposite course—so 
common in criminal cases,—-of calling the de- 
fendant to the stand, urging him to tell his 
story, and leaving him thereafter to his own 
devices. It is much better, after the prelimi- 
naries are out of the way, to let him give his 
story uninterrupted, and when he has finished 
to go back over the matter which it is desired 
to amplify. Not only will time be saved but 
the story will be much better understood. 

4. The cross examination. 

Don’t cross examine if the witness has not 
hurt you, unless you expect to get something 
from him. If you do cross examine, don’t go 
over the story in the same order as on direct. 
With a fair and honest witness a different 
order is more apt to bring out whatever was 
unintentionally overlooked. If he is lying, your 
chance of breaking him down is greatly in- 
creased if you question rapidly and jump from 
topic to topic. 

There are two common methods. One is to 
make it short and snappy, covering only the 
main points; the other involves a slow and 
laborious questioning, covering everything said 
on direct, sometimes repeated with maddening 
frequency. A persistent examiner will get 
something sometimes of more and sometimes 
of less importance. There are successful 
lawyers in each school, but I think the former 
is much to be preferred. 
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Op aND New MEtTuops OF PREPARING THE RECORD 


Record on Appeal in Civil Cases in Federal Courts— 
An Analysis of Methods 


GEORGE F. LONGSDORF* 


IT Is NOT hyperbole to say that appellate pro- 
cedure towards review has always been essen- 
tially simple and practical. The best available 
means of making a record and of transmitting 
it to the appellate court have been used, and 
better means have been adopted as time de- 
veloped them. The judgment roll, augmented 
by exceptions and a bill of exceptions, was 
copied in longhand and the transcript was sent 
up. Longhand was supplanted by shorthand 
reporting; eventually typewriting replaced 
handwriting; printing replaced handwriting as 
a way of producing multiple copies. These im- 
provements in method became legally estab- 
lished methods. In some jurisdictions originals 
are now sent up instead of transcripts, and 
photography is becoming a method of produc- 
ing multiple fac-similes of documents in the 
record. 

These progressive improvements were not 
forecast by decisions reported for precedents; 
the precedents merely reported their adoption. 
Future improvements may be forecast better 
by scanning past ones. Accordingly, not many 
cases can be cited profitably. Have we now 
come to a time for abandoning the practice of 
printing the record for use of appellate judges? 
It has been the general practice to print it, a 
practice conducing to greater accuracy, greater 
legibility, and an adequate number of fac-simile 
copies. The printing practice has its own his- 
tory. 


OLD AND NEW METHODS OF PREPARING 
THE RECORD FOR APPEAL 


In the federal courts in civil cases at law, a 
new method of preparing the record of “evi- 
dence and proceedings” at the trial was adopted 
by Federal Civil Procedure Rule 75, in effect 
in 1938. The bill of exceptions was discarded 
in favor of a reporter’s transcript, and thus the 
labor and expense of making a transcript from 
which to prepare a bill of exceptions was elimi- 
nated. At the same time the method of pre- 
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paring a record in an equity case was brought 
under this more direct method, Federal Equity 
Rule 75 being superseded, but in criminal cases 
the bill of exceptions has been retained under 
the Criminal Appeals Rules of 1934. 

This new method in lieu of a bill of ex- 
ceptions was already in use in some states, not- 
ably California and Oregon. It was adopted in 
Oregon by Bellinger and Cotton’s Ovegon An- 
notated Codes and Statutes, Sections 549-554, 
followed in California in 1907 by Code ot Civil 
Procedure, Sections 953a et seq. The latter 
statute stated that the reporter’s transcript 
should be “in lieu of” a bill of excepions, alter- 
native thereto, but it did not exclude continued 
use of bills of exceptions. They may still be 
used in California, but are infrequently used. 
There is no doubt that the new method, com- 
monly called “the alternative method” has gen- 
eral approval after experience of thirty-five 
years in its use. One of the innovations ac- 
companying the California act of 1907, and a 
feature of the alternative method, was the “ap- 
pendix method” of printing in supplements to 
the briefs those parts of the reporter’s tran- 
script which the parties appellant desired to 
call specially to the attention of the appellate 
court. Other parts of the record (reporter’s 
transcript) were not printed, and the appellate 
court was relegated to the transcript itself 
when it desired to know the contents thereof. 
The statute (California Code of Civil Proce- 
dure, Section 953c) made the printing of briefs 
mandatory, except upon special leave to present 
them otherwise, and required that the parties 
“must” print as supplemental excerpts those 
parts of the transcript called to the special at- 
tention of the court. Federal Rule 75 did not 
adopt from the California-Oregon method the 
“appendix method” of printing excerpts in the 
briefs and of dispensing with the printing of 
the record. In subrule (1) of Rule 75 the print- 
ing of the record was left to be regulated in 
the circuit courts of appeals by their rules. 
Several circuits have by their rules adopted the 
appendix method of printing, while others con- 
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tinue to print the record abridged or complete. 
(See infra.) 

The continued use of bills of exceptions in 
criminal appeals, though they have been dis- 
carded in civil appeals, has led to expressions 
of a desire that they should be wholly abolished, 
so that the practice in both civil and criminal 
appeals should be uniform as far as may be. 
Informed opinion seems to be about unanimous 
that the bill of exceptions should be discarded 
as an outworn and useless step in appellate pro- 
cedure. The abridgments of record which a 
bill of exceptions accomplished may be accom- 
plished under Federal Rule 75 (b) to (e) by a 
partial or diminished record, or by a “stipu- 
lated” record under subrule (f) or by an agreed 
statement under Rule 76. In criminal appeals 
a diminished or partial record would ordinarily 
be risky from a defendant-appellant’s view- 
point, and it is not intimated here what pro- 
visions should be made about it, or whether the 
civil appeals rules should be made applicable 
in criminal appeals in the particulars discussed 
above. 


PRESERVATION OF OBJECTIONS, AND SAVING 
OF QUESTIONS BY EXCEPTIONS 


In a record made according to Rule 75, all 
objections taken may be made to appear of rec- 
ord, and the record may be made to show 
whether they were kept good. Formal claims 
of exception and formal bills of exceptions 
serve no useful purpose under such a record, 
and accordingly Rule 46 declares them to be 
“unnecessary ;” but they remain necessary in 
criminal appeals under the Criminal Appeals 
Rules of 1934. No good reason appears to re- 
quire this difference, but opinion on that sub- 
ject is withheld here because the matter is a 
subject for the Federal Rules of Criminal Pro- 
cedure, soon to be proposed in a preliminary 
draft of rules. 


NOTICE OF PLAIN ErRroRS NOT ASSIGNED OR 
CLAIMED BY APPELLANT 


The power of an appellate court to take 
notice of plain errors infecting a trial is gen- 
erally conceded to be inherent, where they ap- 
pear of record, though the appellant did not 
assign or claim them in taking his appeal. 
Some appellate court rules relating to assign- 
ments of error have declared that power in a 
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saving clause. 
Sec. 6.) 

If the record be not printed for use of the 
appellate court or if a partial or abridged 
record be printed, a plain error may be shown 
in the transcript filed in the appellate court but 
may not be called specifically to the attention 
of the court. A question arises: What is the 
duty and what should be the disposition of the 
appellate court to search for and take notice 
of such errors? The “harmless error” statute 
(28 U.S.C. Sec. 391) provided that “the court 
shall give judgment after an examination of 
the entire record before the court” without re- 
gard to technical errors which do not affect 
substantial rights. It has been assumed that 
Federal Civil Procedure Rule 61 superseded 
that statute in civil cases; as to criminal cases 
it remains in force; and it may be questioned 
whether Rule 61 superseded the words in quota- 
tion above. At any rate, in some criminal cases 
some judges have felt themselves under com- 
mand, as well as under a duty of conscience, to 
read the entire record. (See Guardalibini v. 
United States, 128 F (2d) 984, for example.) 
The “entire record before the court” is said to 
be that record which is legally before the court 
in sufficient form; an insufficient bill of excep- 
tions is not a part of the record. Buessel v. 
United States, 258 Fed. 811, 820 (2CCA 1919). 
Apparently the entire record before the court 
includes the reporter’s transcript filed pursuant 
to Federal Civil Procedure Rule 75, not limited 
to a printed abridged record or to printed ex- 
cerpts in the briefs where the appendix method 
prevails. It would seem that the command of 
the statute should not require the appellate 
judges to search the whole record, thus assum- 
ing a burden belonging to appellant’s counsel 
to point out errors relied on. It is believed 
that most judges feel no imperative duty to 
search the record in that manner in civil ap- 
peals, or even in criminal appeals. On the 
other hand the circumstances may impel the 
judge as a duty of conscience to read the entire 
record, even a long one, as was done in the fifth 
circuit in the Guardalibini case, supra, a circuit 
in which the record is required to be printed. 
(See Fifth CCA Rule 23.) It is the plain duty 
of appellant’s counsel to claim all errors relied 
on, making that claim in brief or in argument 
whether the record be printed or not printed; 
and appellee’s counsel should point out that 


(e.g., see Sup. Ct. Rev. Rule 27, 
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which makes the claimed error harmless, if it 
be harmless. 


PRINTING THE RECORD—VARIOUS PRACTICES 


A sharp division of respectable opinion exists 
respecting the policy and desirability of pre- 
senting the record (or material parts thereof) 
in printed form to the federal appellate courts. 
Long established practice has required printing, 
and Congress in 1911 sought to regulate it and 
to reduce printing costs by enactment of 28 
U.S.C. Sections 865, 866. Federal Civil Pro- 
cedure Rule 75 (1) left the matter to be gov- 
erned by the appellate courts by their rules and 
by the statutes. The note by the Advisory 
Committee on Rules of Civil Procedure, ap- 
pended to Rule 75, explained why the matter 
was left to the courts and the statutes. 


PRACTICES PRIOR TO 1938 


Before enactment of 28 U.S.C. 865 in 1911, 
the practice was to make and file a transcript 
of the record, including the bill of exceptions, 
or statement of evidence, in the trial court and 
to certify that transcript to the appellate court 
whose clerk then supervised the printing of the 
record for use in the appellate court. Then 
existing rules of the supreme court and all of 
the circuit court of appeals rules so provided. 
The act of 1911 provided how and when print- 
ing might be done under supervision of the 
clerk of the trial (district) court, and per- 
mitted the filing of the printed record so made 
instead of a transcript. But that act did not 
do away with printing under supervision of the 
clerk of the appellate court. The printing 
might have been done in one court or the other. 
28 U.S.C. Sec. 866 also provided that if sur- 
plus copies were printed in sufficient number, 
the surplus copies might be filed in the supreme 
court in event of appeal or certiorari. The 
practice became well established of sending up 
to the circuit court of appeals the whole type- 
written transcript, of having the clerk of that 
court supervise the printing, and of printing 
sixty copies so that enough would be on hand 
if appeal or certiorari to the supreme court 
were taken. All the circuits required printing, 
but all by their rules allowed or required of 
counsel designations of the parts of the record 
to be printed, thus looking toward a diminution 
of printing and of printing costs. See Dew- 
hirst’s Rules, U. S. Courts (2d ed., 1914) pp. 
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118, 291; and for comment on the practice and 
the statutes, see 6 Cyc. Fed. Proc. Sections 
2791, 2792, p. 224 et seq. Some circuits had 
the printing done under the clerk below, some 
under the clerk of the circuit court of appeals, 
and some allowed printing to be done by the 
party appellant. 


DIFFERENT PRACTICES SINCE 1938 


The last subrule of Federal Civil Procedure 
Rule 75 left the printing of the record on appeal 
to be “as prescribed by the rules of the court 
to which the appeal is taken.” There was no 
supersession of the act of 1911 (28 U.S.C. Sec- 
tions 865, 866.) 

Thereafter the Fourth Circuit by its Rule 10 
prescribed that: 

“Unless ordered by the court, it shall not be 
necessary to print the record on appeal * * * 
except that the appellant * * * shall print as a 
part of the supplement or appendix to his brief” 
the judgment appealed from and parts of the 
record [reporter’s transcript] material to the 
questions presented. The appellee shall print 
any parts he desires the court to read, which 
were not presented by appellant in his brief; 
and the appellant may file a reply brief with 
further excerpts. 

Other circuits have adopted the same or sim- 
ilar rules to establish the appendix method, but 
many circuits adhere to the practice of print- 
ing the record. 

The appendix method is substantially that 
of the Oregon and California state courts, in 
use in those courts for thirty-five years or more. 
California Code of Civil Procedure Section 953c 
made it mandatory on counsel to print in their 
briefs supplementary excerpts of portions of 
the record to which attention of the court was 
called, but the wisdom and propriety of that 
section 953c has been questioned after experi- 
ence with it. See infra. 

In the circuits requiring printing, and pro- 
viding by their rules for abridgment and di- 
minution in printing by designating portions 
to be printed, other portions not to be printed, 
it is said that much greater abridgement might 
be attained than in many cases is attained. 
Counsel have been prone to designate too much 
for printing. See Knutson v. Metallic Slab 
Form Co., 132 F. (2d) 231, 232 (5CCA, 1942). 

Either by the appendix method of printing 
in the briefs, or by the older method of print- 
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ing the record abridged by designations, some 
printing of it must be done. The amount will 
depend much on the judgment and skill of 
counsel for parties to the appeal, as well as 
upon the nature of the case and the evidence 
and the points relied on. 


Cost OF PRINTING—COMPARISON OF METHODS 


In circuits where the clerk of the circuit 
court of appeals supervises the printing of 
records, the rules of the circuit may provide for 
calling for bids to do all record printing and the 
letting of a contract to the lowest and best 
bidder. This is known to have obtained a page 
rate much lower than a party could have ob- 
tained by letting his own printing. The printer 
can afford to make a better rate when assured 
of a continuing volume of printing to be done. 

Great saving is claimed for the appendix 
method by lessening the amount to be printed, 
and the claim is no doubt justified, though it 
must be remembered that each counsel makes 
his own bargain with his printer and cannot 
expect to pay less than the ordinary page rate 
for brief printing in the community. An 
exact comparison of ultimate relative costs 
would be difficult to make, if not impossible; 
and costs in one circuit would hardly be com- 
parable with those in another. 


RELATIVE MERITS AND DEMERITS 


A great merit of the appendix method, if 
well done, is the emphasis placed on the par- 
ticular matter of record on which the argument 
is focused, a merit that would be enhanced if 
the excerpted matter could be printed in the 
brief in immediate connection with the argu- 
ment rather than in a remote supplemental part 
of the brief. Another merit is that the appeal 
may often be determined upon the briefs and 
excerpts alone without recourse to the type- 
written transcript, (sometimes overlong), save 
in exceptional cases where such recourse is 
necessary. 

From counsel’s standpoint, the appendix 
method enables him to designate by his excerpts 
those portions of the record which he deems 
important and material, whereas by the print- 
ing method he must first designate them to the 
clerk for printing and then point attention to 
them again in making his argument in the brief 
with references to the printed record. The ap- 
pellee’s excerpts, if well made, are pointed and 
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direct to those of the appellant which are to be 
met and overcome. 

The greatest demerit of the appendix method 
is probably the fragmenting of the record and 
its presentation in nonconsecutive portions of 
the record. The sequence of the record does 
not clearly appear; it may be presented in two 
or three briefs that must be pieced and read to- 
gether out of two or three booklets, or else by 
reading the typewritten transcript itself. 
Along with that is the lack of multiple copies 
of the record; there is only one copy of the re- 
porter’s transcript and one of the clerk’s tran- 
script on file, and only one judge at a time can 
consult it. If the reporter’s transcript has 
been abridged by designations, as provided in 
Federal Civil Procedure Rule 75 (b), even that 
copy will be incomplete, and the complementary 
parts can be obtained only according to Rule 
75 (h). The adverse party in the appeal has 
only one copy of the portions designated by his 
opponent; he presumably has kept a copy of his 
own designations. 

In some cases it is desirable to present in an 
appendix to briefs statutes, ordinances, regu- 
lations, or other documents verbatim in order 
to avoid encumbering the briefs and arguments. 
Where this is done, if the appendix method pre- 
vails, the brief will have two or more supple- 
ments or appendices dissimilar in contents and 
purposes. Confusion and overloading may re- 
sult, 

If the excerpting of the record be not done 
with skill and conciseness, the merits of the 
appendix method are much lessened. Informa- 
tive comment may be found in Knutson v. Me- 
tallic Slab Form Co., 182 F. (2d) 231, 282 (5 
CCA, 1942). 

Whenever a point is made that, as a matter 
of law, there is a deficiency of evidence to sup- 
port a finding or a verdict, the task of excerpt- 
ing the record properly and fully to support the 
argument becomes difficult. Appellant risks his 
appeal if he excerpts too stingily, and he risks 
overloading if he enlarges his excerpts. The 
tendency is to overload. If the evidence is 


diffusely technical or documentary, excerpting 
is difficult and the tendency is to overload. 
The greatest merit of the printed record is 
the presentation of all of the record consecu- 
tively in a uniform page and type face, all in 
one booklet, and with ample multiple copies pro- 
vided for a slight additional cost of paper and 
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presswork over the cost of composition. If sur- 
plus copies are printed, they are available in 
the event of appeal or certiorari to the supreme 
court, providing it with exactly the same record 
that was before the circuit court of appeals. 
(see 28 U. S. C. Sec. 866.) 

The transcript may be abridged, according 
to Rule 75 (b), or the whole transcript may be 
sent up when necessary, and the whole or part 
of it may be designated for printing. Thus 
two opportunities for abridgement and diminu- 
tion of cost exist. 

Perhaps the greatest demerit of the printed 
record method is the temptation of counsel to 
fall short in or to shirk the duty of abridging 
by designating the portions to be printed. Large 
printing costs may thus be incurred unneces- 
sarily by a party who prevails on the appeal, 
and the losing party without fault would be 
taxable with costs unless the court taxed the 
unnecessary costs to the party who incurred 
them. This demerit is not wholly a fault of 
the printing method; it is a fault in counsel 
for which costs may be taxed as was done in the 
Knutson case, supra. 


WISDOM OF A SINGLE UNIFORM PRACTICE 


There are no decisions by which to forecast 
policy ; only the massed experience of the courts 
exhibited slightly in their reports can point out 
the better course. 

The rules of court and the statutes which 
adopted the appendix method do not entirely 
exclude the printing of the record. In Fourth 
Circuit Rule 10 it is provided, 

“Unless ordered by the court, it shall not be 
necessary to print the record on appeal. * * * 
If the record is printed without order of the 
court, the cost of printing shall not be taxed 
as costs in the case except in cases where for 
special cause shown the court shall otherwise 
order.” 

Thus in the fourth circuit the record may be 
printed on order of court with costs to follow, 
or it may be printed without order at the pen- 
alty of loss of costs unless costs are specially 
allowed. In the California Code of Civil Pro- 
cedure, Sections 953a, 953c, the alternative or 
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appendix method is “in lieu of” a bill of ex- 
ceptions and the record is not printed but ap- 
pendix matter “must” be printed in briefs; and 
in the proposed rules on appeal, Part II, Rule 
6, it is provided that the record may be “type- 
written or printed, at the option of apellant,” 
while in Part III, Rule 1 (a) it is proposed 
to do away with printing excerpts in briefs. 

The Advisory Committee on Rules of Civil 
Procedure abstained from dealing with this 
matter. See note to Rule 75 (1) 

There may be sound reasons for permitting 
both methods, one or the other according to 
needs of the case; or there may be sound rea- 
sons for leaving the matter to each circuit to 
regulate by its own rules. 


CHANGES PROPOSED IN CALIFORNIA 


After thirty-five years experience with the 
method of preparing the record by transmitting 
a reporter’s transcript in lieu of a bill of ex- 
ceptions, and with the appendix method of 
printing excerpts in the briefs, a court-rule 
Code of Rules on Appeal has been prepared and 
is before the bench and bar and the legislature 
for final approval. Some radical changes pro- 
posed are: 

1. The reporter’s transcript is to be re- 
stricted to “oral” proceedings, and originals of 
documents or exhibits are to be sent up. 

2. Agreed statements and settled state- 
ments are authorized (as heretofore). 

3. The record may be _ typewritten or 
printed, at the option of appellant. If type- 
written, the original is to be sent up. 

4. Briefs are not to be supplemented by 
excerpts from the record. (Heretofore, they 
must have been.) In the note to this proposed 
rule it is stated that the requirement of printed 
excerpts has caused “unnecessary, expensive, 
and ofttimes garbled duplication of material 
already available in the record.” This change 
was approved by all state bar and bar associa- 
tion committees. 

It thus appears that the method of prepar- 
ing the record by a reporter’s transcript stands 
approved with slight change, and the appendix 
method stands disapproved in California. 





The inventor of labor-saving devices, honored as he is in every other field of 
endeavor, meets discouragement only in that of the law.—Harry M. Fisher, J. 
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Majority Verdicts Debated in Texas 


LAST OCTOBER this JOURNAL published an ar- 
ticle advocating extension of the use of ma- 
jority verdicts in jury trials in civil and minor 
criminal cases, and presented statistics on the 
extent to which that practice already exists in 
this country.! 

One state not listed in that tabulation was 
Texas. The Texas constitution provides that 
“in trials of civil cases and in trials of criminal 
cases below the grade of felony in the district 
courts, nine members of the jury concurring 
may render a verdict,” but with this proviso at 
the end, “provided that the legislature may 
change or modify the rule authorizing less than 
the whole number of the jury to render a ver- 
dict.”2, Under that authorization, the legisla- 
ture provided nearly a hundred years ago that 
“no verdict shall be rendered in any cause ex- 
cept upon the concurrence of all members of the 
jury trying the case.’ 

On the editorial page of the December Texas 
Bar Journal* President Claude E. Carter of the 
Texas State Bar reviewed the arguments for 
majority verdicts, suggested that the state bar 
should sponsor a majority verdict statute in 
the 1943 legislature, and asked readers of the 
Bar Journal to write him their views. About 
forty letters and thirty newspaper clippings 
came in. All of the newspapers quoted Mr. 
Carter’s arguments in favor of majority ver- 
dicts, and five of them endorsed the proposal 
editorially, while two thirds of the letter- 
writers backed him up. These replies were 
summarized for the February Texas Bar Jour- 
nal by Mr. Paul G. Greenwood of Harlingen. 
Through the courtesy of Mr. Greenwood and 
President Carter, and with the permission of 
the writers of the letters, the JOURNAL is privi- 
leged to publish the following quotations from 
both advocates and opponents of the suggested 
change. 

The chief argument of the opponents of the 


1. See “Majority Verdicts in the United States,” by 
Glenn R. Winters, 26 Jour. Am. Jud. Soc. 87. Since 
publication of that article the JourNnaL has been 
informed by correspondents of two corrections that 
should be made in it. Indiana should be removed from 
the list of states having majority verdicts, since the 
statute cited was held unconstitutional by the Indiana 
supreme court. Rawleigh Co. v. Snider, 207 Ind. 686. 
Arkansas should be added to the list since Minnequa 


majority verdict was well stated by Randle 
Taylor of San Antonio: 


“As anyone knows who has participated in 
jury trials, it is usually the case that when the 
jury first retires it finds that there is a sub- 
stantial majority on one side or the other, with 
the most intelligent thinkers in the minority. 
It is only by means of a frank and full discus- 
sion by all the jurors that the majority can be 
won over to a proper verdict. It is apparent 
that if the majority had prevailed in the first 
instance, no such discussion and no such result 
would have been possible.” 


To the same effect wrote F. C. Davis, also of 
San Antonio: 


“There are always three or four outstanding 
and intelligent men on the jury, and the most 
important matters go before jurors indiscrim- 
inately chosen, who need the advice and coun- 
sel of the very three men that it is proposed 
to eliminate.” 


“Any lawyer,” says William C. McDonald of 
San Angelo, “who has ever practiced in the 
smaller communities knows that a ‘leading citi- 
zen’ is usually able to swing a majority to his 
views; these ‘strong men’ are able to convince 
the majority, and should we adopt the proposed 
change, then it means a one-man jury. This is 
especially true in those communities where 
each juror is well and personally acquainted 
with the other eleven.” 


Says Charles E. Coombes of Stamford, “I 
have found in my practice that the dissenter 
on the jury was more often right than wrong. 
In my experience it has not been the ‘sinker’ 
who hung the jury in favor of wrong, but the 
juror with a conscience who hung the jury in 
favor of right. 

“In the days in which I practiced criminal 
law, I defended one citizen on a criminal 
charge where there were four trials, three hung 
juries, and the last trial resulting in an ac- 
quittal. On the last trial suppressed evidence 
which had been delivered before the grand jury 
was revealed, and disclosed that the defendant 
was innocent of the offense charged. Perhaps 
in any one of the three trials resulting in a 
hung jury the defendant would have been con- 
victed, and unjustly so, by a  nine-juror 
verdict.” 


Cooperage Co. v. Hendricks was rendered obsolete by 
Amendment No. 16 to the state constitution. Sec 
Hempstead County v. Gilbert, 182 Ark. 280, 31 S. W. 
2d. 297. 

2. Article 5, Section 13. 

3. Vernon’s Tex. Ann. Stats., Art. 2203. 

4 5 Tex. Bar Journal 445, quoted in this JourNnAL, 
26:150, Feb., 1943. 
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Retention of the unanimous verdict is neces- 
sary, thinks D. A. Frank of Dallas, to preserve 
the integrity and responsibility of jurors. He 
says: 


“Irrespective of stubborn, suborned, crooked, 
bought, crazy, interested jurors, I believe that 
the average juror, like the average lawyer, is 
honest and conscientious. In fact, whenever 
you abandon the unanimous verdict you invite 
quick, ill-considered verdicts, and if there be 
such a thing as a ‘sinker’ or suborned juror 
on the panel, you increase his chance to stam- 
pede the jury. An honest juror, by holding 
out against two or three reckless leaders on a 
jury frequently can force careful consideration 
of the facts and save miscarriage of justice or 
a new trial. 

“The hung jury is not only, in my opinion, 
not a blot upon our jurisprudence, as Mr. Car- 
ter says, but it is typically American in that 
it dignifies the rights of the minority. Each 
man on a Texas jury feels that the verdict 
must be his verdict, and that he himself not 
only has authority but has a responsibility. 
That makes for better jurors and for better 
verdicts.” 


Randle Taylor, quoted above, thinks the 
economy argument is not all on the side of the 
majority verdict. 


“To abolish unanimous verdicts,” he says, 
“would make appeals more numerous and would 
result in more mistrials because of jury mis- 
conduct. Yet no one would advocate the aboli- 
tion of Rule 327 of the Rules of Civil Procedure 
providing for new trials because of prejudicial 
misconduct. There would be a majority and 
minority group which it is reasonable to be- 
lieve would result in bringing on an increased 
number of hearings on motions based on mis- 
conduct in which the entire jury panel would 
be subpoenaed back to court for a day or so.” 


A most thoughtful letter in support of the 
proposed change came from D. S. Purl, now 
serving as a captain in the chemical warfare 
service: 

“It occurs to me that thirty states in the 
Union can’t be entirely wrong in this matter. 
Further, that we can’t expect all twelve jurors 
to agree on the elusive facts of a case when 
we expect only a majority of our learned ap- 
pellate judges to agree on the written law, even 
after receiving far more aid from the lawyers 
than do the jurors. 

“The greatest decision ever made in this 
country, perhaps in the world, was not unani- 
mous. When the Constitutional Convention 
-finally agreed on the constitution, as originally 
submitted, Benjamin Franklin, brilliant as he 
was, did not approve of all its provisions. He 
unquestionably had the power to ‘hang’ the 
convention, but he did not do so. On that oc- 
casion, a few moments before the vote was 
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taken and when its success seemed doubtful, 
he said, 


“Tl confess there are several parts of this 
Constitution which I do not at present approve, 
but I am not sure that I shall never approve of 
them; for having lived long, I have experienced 
many instances of being obliged by better in- 
formation, or fuller consideration, to change 
my opinions even on important subjects, which 
I once thought right but found to be otherwise. 

“It is therefore, that the older I grow, the 
more apt I am to doubt my own judgment and 
pay more respect to the judgment of others. I 
distrust my own judgment, especially as it is 
opposite to the opinion of a majority of gentle- 
men whose abilities and patriotism are of the 
first cast.’ 


“I hope the State Bar of Texas agrees to 
sponsor the measure you propose in the next 
legislature, and remedy the ‘hung’ jury evil.” 


Two other members of the armed forces took 
the trouble to write their approval of the pro- 
posal, Captain Leon Jaworski of the Judge Ad- 
vocate General’s Department in Dallas, and 
Lieutenant Colonel Joe M. Hill, former city 
judge in Dallas and now in overseas service. 

George Clifton Edwards of Dallas agrees 
that it is strange thet if the unanimous verdict 
is so important on the jury it is not used more 


elsewhere. “When every other legal decision,” 
he says, “from the acts of Congress to the ad- 
judications of the supreme court, is upon the 
basis of the majority vote, it is a strange ana- 
chronism that the unanimous vote has persisted 
in the jury. No one except lawyers can appre- 
ciate the obstacle to agreement, the delay, and 
the substantial denial of justice that the neces- 
sity of getting every one of the jurors to agree 
has resulted in.” 


Many of the correspondents had specific cases 
in mind to prove their points. This one is 
from Judge W. C. Jackson of Fort Stockton: 


“I have thought for some time that it would 
probably be better if we had a law providing 
that nine members of a jury could render a 
verdict in civil cases and in minor criminal 
cases. I have, within the last twelve months, 
had some experience that has caused me to 
think about the matter. I tried one damage suit 
twice. The jury stood eleven to one each time 
in favor of the defendant. I felt that there 
was barely evidence enough to require the sub- 
mission of the question of liability to the jury, 
and reasonably I think the jury should have 
agreed without any trouble, but in each in- 
stance one man held out and we had to let the 
case go over for another trial. The parties 
finally settled it out of court. 

“If the jurors knew that nine of their num- 
ber can render a verdict I believe the objectors 
would consider the case in probably a different 
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light and would try to give reasons and argu- 
ments for their positions. The way it is now 
one man can just sit back and block the whole 
proceedings.” 


An interesting case from the standpoint of 


unanimity is discussed by George M. Conner of 
Fort Worth: 


“T believe the average jury strives to reach a 
verdict. That is what is expected of it. It 
often happens, however, that the effort to avoid 
a deadlock, or to compromise with one or two 
obstinate members and get the thing over with, 
‘nally overshadows the merits of the contro- 
versy and leads to unjust, even weird results. 

“T presume every trial lawyer could relate in- 
stances of that sort. To illustrate: Last year a 
case was tried in this county for about a week. 
Plaintiff sued defendant for $15,000 for per- 
sonal injuries received in a fight. The parties 
were well-known business men and the case at- 
tracted some attention. Ten of the jurors were 
of the opinion that plaintiff provoked the diffi- 
culty, that defendant struck in self defense, 
etc. Two jurors were for the plaintiff. A com- 
promise was reached whereby the issues relat- 
ing to defendant’s liability were answered fa- 
vorably to plaintiff, but the amount of damages 
awarded was only $177, being the amount of 
plaintiff’s doctor bill. The case was reversed 
and remanded by the Court of Civil Appeals in 
an unpublished opinion on the ground that 
since the jury found the defendant responsible 
for the injuries the award of damages should 
have been appropriate, and that $177 was in- 
adequate.” 


That the unanimity requirement does in ac- 
tual instances cost the taxpayers real money 
was brought out by Clifford Craig of Dallas. 
He referred to Case No. 61490-A/B, Jones v. 
Jones, a divorce case in which very little prop- 
erty was involved. The jury stood nine for 
plaintiff, but no verdict was rendered. This 
jury was paid $648, and the case had to be re- 
tried. This happens often in Dallas County, 
Mr. Craig added. 

D. E. Killam of Tyler is a Texas lawyer who 
previously practiced about twenty years in Mis- 
souri where majority verdicts are in use. “A 
hung jury in a civil case was a very rare thing 
in civil practice in Missouri as I knew it,” he 
said. 

“In this county in the past ten years there 
has seldom, if at all, been a term of district 
court in which there was not one or more hung 
juries in civil cases. One case, a contested will 


case, occupied several weeks of the court’s time 
at an expense of about $1,200 to the county, 
and resulted in a hung jury.” 


F. M. Fitzpatrick of Waco, a former member 
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of the Texas legislature, has an explanation 
for the failure of majority verdict bills to pass. 
He says: 


“The writer was elected to the 35th legisla- 
ture, which met in January, 1917. The record 
will reflect that I introduced one of the first 
bills in that session, which was a nine-man 
jury verdict bill following the language of the 
constitution, Article 5, Section 13. This bill 
was referred to the Committee on Civil Juris- 
prudence. A hearing was had thereon before 
the Committee, and the Committee was ad- 
dressed by nearly every prominent special in- 
terest lawyer in Texas. The inarticulate pub- 
lic was not represented at that hearing, save 
aud except by the writer, who was a humble 
country boy. Needless to say, my bill was 
killed in the committee.” 


Claud C. Westerfield of Dallas, former mem- 
ber of the state senate, relates similar experi- 
ences and fixes the blame likewise on the “cor- 
poration lawyers.” Some support for majority 
verdicts may be found even in those ranks, 
however, as appears from the following letter 
from a South Texas lawyer: 

“Our business is largely defense, for liability 
insurance companies. We won’t win as many 
cases with nine-man verdicts, but considering 
the welfare of the bar as a whole, I am heart- 
ily in favor of the suggestion and wish to com- 
pliment you for the manner in which you have 
raised the question in the Texas Bar Journal.” 


Lack of space forbids further quotations 
from the letters but we conclude with the fol- 
lowing excerpts from newspaper editorials 
commenting on President Carter’s proposal: 

From the Valley Morning Star: 

“The Star has examined the matter to deter- 
mine whether the individual might be jeopar- 
dized by majority verdicts and has come to the 
conclusion that he is fully protected by the 
right of appeal. Since the majority decisions 
would be confined to civil cases and minor crim- 
inal cases, defendants in major cases, such as 
murder, would still be entitled to a unanimous 
jury decision. 

“It is inconceivable that anyone except pro- 
fessional defense attorneys or professional 
criminal lawyers who win cases by using ‘sink- 
ers’ to hang juries and win cases would be op- 
posed to the change. Delay is recognized as 
the best way to win a court case and hung 
juries provide delays so that justice is 
obstructed. 

“Since nearly everything in our democratic 
form of government is governed by majority 
rule, The Star believes that the legislature 
should amend the present law and provide for 
majority decisions in civil and minor criminal 
cases.” 
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From the Temple Telegram: 


“We are not legal experts, but there seems 
to be nothing involved here beyond simple rea- 
son, which says that the proposal is sound and 
worthy of public support.” 


From the Galveston Daily News: 


“Within the past few years Texas has 
adopted a number of reforms designed to sim- 
plify its jurisprudence. The proposal for ma- 
jority jury verdicts is in line with this admir- 
able trend. It would not be advisable, nor is it 
proposed, to waive the rule for unanimous ver- 
dicts in major felony cases. But in civil cases, 
and probably also in minor criminal cases, the 
weight of logic appears to be overwhelmingly 
in favor of verdicts by nine members when 
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agreement cannot otherwise be reached. It 
should save taxpayers and, litigants many 
thousands of dollars every year, and improve 
the administration of justice.” 


From the Tyler Morning Telegraph: 


“In these days of economy and making the 
fullest use of manpower, it seems rather 
strange that we have a situation where intelli- 
gent men sit in a jury box, listen to evidence 
and charges and then retire to study the case, 
and when unable to agree are discharged. In 
wartime especially, every man-hour counts, and 
we would venture to estimate that many fair- 
sized war bonds could be bought with the 
money paid out for jury service to these jurors 
who failed to agree.” 





News of Progress in Many States 


JUDICIAL SELECTION AND TENURE 


In California a constitutional amendment 
has been proposed to do away with the system 
adopted in 1934 whereby the governor appoints 
supreme and appellate court judges subject to 
confirmation by a commission, and return to 
popular election of judges. Bar organizations, 
led by John Perry Wood, chairman of the 
American Bar Association special committee, 
are proposing instead a change to the method 
of appointment from a list of nominees sub- 
mitted by a nominating commission, as recently 
adopted in Missouri. 

A bill providing for the so-called “Richards 
Plan” has been introduced in Indiana. Under 
it, judges would be elected by the people after 
nomination by vote of lawyers in official bar 
primaries. See this JOURNAL, 24:119 and 24: 
140. 

Retirement and pension plans for judges are 
under consideration in Maryland, Minnesota, 
Missouri and West Virginia. The Maryland 
plan provides $280 a year per year of service 
for trial judges and $380 for members of the 
court of appeals, with retirement at age 60. 
Under the West Virginia plan, judges would 
contribute to a pension fund four per cent of 
their salary and the state a like amount, with 
retirement at age 65 or after 24 years of serv- 
ice. Committees in Minnesota and Missouri 
have been studying the subject preparatory to 
the drafting of bills. 


An effort to eliminate fee-paid justices of 
the peace in West Virginia was defeated when 
the lower house rejected an interim committee 
bill to place the justices on salaries of $1,000 
to $5,000 a year. The Charleston Bar Associa- 
tion has sponsored a bill for non-partisan elec- 
tion of judges. 


INTEGRATION OF THE BAR 


After a lapse of six years the integration 
question has been raised again in Colorado. An 
effort to integrate the bar of that state begun 
in 1934, ended in failure in 1937, when a bill 
was defeated in the senate judiciary committee. 
That campaign so stimulated the state bar 
association that it has made tremendous ad- 
vances in the intervening years. Discussion 
began again last September, and since then the 
executive committee and the board of governors 
of the state association and a number of local 
associations have gone on record in favor of it. 
Letters of inquiry were sent to lawyers picked 
at random in integrated states, all answers 
strongly favoring integration. The executive 
committee met informally with the members of 
the supreme court to discuss it and found the 
court willing to proceed with integration by 
rule of court, provided the legislature passed 
a short enabling act and a preponderant ma- 
jority of all members of the bar clearly favored 
it. An enabling act has been drafted for intro- 
duction in the current legislature, and the 
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Colorado lawyers will be polled as to their 
attitude toward integration. Such a poll seven 
years ago resulted in a favorable vote of more 
than sixty per cent. 

In 1939 the Montana supreme court denied 
a petition for integration of the state bar with 
the remark that “in the evolution of events, or 
upon a more impressive showing, a similar 
petition might bring a different response.” On 
December 10 the integration committee of the 
state bar association filed with the court a peti- 
tion again asking for integration by rule of 
court and asking that the court indicate what 
it would consider a sufficiently impressive show- 
ing. A quorum of the court was not present 
at the time the petition was filed, and no action 
on it has since been reported. In the meantime, 
a bill filed in the legislature to request the 
court to act passed the lower house 71 to 1 and 
was defeated in the senate 29 to 19 on a motion 
for indefinite postponement. The state bar 
committee, headed by Walter Aitken of Boze- 
man, plans soon to prepare a set of rules for 
integration to be submitted to the court. 

A vigorous campaign by the Kansas State 
Bar Association met with failure when its bill 
was defeated in the lower house by a vote of 
58 to 33 after having passed the senate. Lay 
members of the legislature appeared to be im- 
pressed by arguments of opponents that a bar 
association was a lawyers’ “labor union” and 
that the integration bill was a demand for the 
“closed shop.” 

Bills providing for integration of the state 
bar by rule of the supreme court have been in- 
troduced in the legislatures of Florida, Indiana, 
Tennessee and Wisconsin. The Minnesota State 
Bar Association is awaiting action of the su- 
preme court on its petition for integration by 
rule of court which was argued before the 
court on January 7. The report of the com- 
mittee on integration of the bar of the Judicial 
Conference of the District of Columbia, which 
was published a year ago and was to be dis- 
cussed by the various bar organizations in the 
city, has had little attention because of upset 
conditions in Washington, and the committee 
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proposes that the matter be carried forward on 
the agenda of the conference from year to 
year until such time as it may be properly 
considered. 


PROCEDURAL REFORM 


New codes of civil procedure have recentiy 
been adopted by the supreme courts of lowa 
and Nebraska and presented by the two chief 
justices of their respective legislatures for 
adoption. The address of Chief Justice Sim- 
mons to the Nebraska legislature is printed on 
page 170 of this JOURNAL. Special committees 
of both house and senate of the Iowa legisla- 
ture have been appointed to study the rules, 
and a public hearing will be held after the 
spring recess. 

The 1941 California legislature passed a bill 
sponsored by the state bar giving the judicial 
council power to prescribe rules for appellate 
procedure in civil and criminal cases, and 
directing that the rules be reported to the 1943 
session, to become effective ninety days after 
reported. A judicial council committee headed 
by Associate Justice John W. Shenk of the 
supreme court and with B. E. Witkin, supreme 
court reporter, as draftsman, prepared a draft 
of the rules which was published in the Novem- 
ber-December number of the State Bar Journal 
for comment from bench and bar before presen- 
tation to the present legislature. 

A draft of a new code of civil procedure 
prepared by a committee of the Florida State 
Bar Association was published in the February 
and March Florida Law Journal and will be 
presented to the legislature for adoption. 

Bills to place rule-making power definitely 
in the state supreme court have been introduced 
in Minnesota, Missouri and North Carolina. 
The Montana subcommittee of the American 
Bar Association’s Special Committee on Im- 
proving the Administration of Justice has 
drafted unified district court rules for promul- 
gation by the supreme court. A new schedule 
of jury exemptions is contained in bills intro- 
duced in the Oregon legislature by members of 
an interim committee. 





It must be admitted that the legal machinery we have had was designed for 


heavy duty and long wear, rather than for speedy and economical action.— 
Van Buren Perry, J. 








Aprit, 1943] 


New MEMBERS OF JUDICATURE SOCIETY 


189 


New Members of the American Judicature Society 


California 
CHRISTOPHER M. JENKS, 
San Francisco 


Colorado 
Epwarp AFFOoLTer, Louisville 
Ross Bray, Denver 
Wut A. Bryans, III, Denver 
EarLe Bryant, Montrose 
SAMUEL CuuTKow, Denver 
Joun R. Crarx, Glenwood Springs 
Paut M. Crark, Denver 
Warwick M. Downrnc, Denver 
STANLEY L. Drexter, Denver 
A. X. Ericxson, Denver 
Apert J. Goutp, Denver 
W. W. Grant, Denver 
FreperIC WARNER Harpinc, Denver 
Crarves E. Herrick, Craig 
Frank E. Hickey, Denver 
Puirie Hornsern, Denver 
Gait L. IRELAND, Denver 
Vernon V. Ketrinc, Denver 
Haroitp Tart Kine, Denver 
Stevens Park Kinney, Denver 
ArtHur H. Laws, Denver 
Mason A, Lewis, Denver 
Henry E. Lutz, Denver 
Horace G. McCarty, Longmont 
Bruce B. McCay, Denver 
Frank McLaucuuiin, Denver 
Eucene D. Mitiurxrin, Denver 
Fritz A. Nacet, Denver 
M. H. Nem, Loveland 
E. M. Nourse, Gunnison 
A. D. Quartntance, Denver 
Davin Rosner, Denver 
Tuomas Henry Ryan, Denver 
FANCHER SARCHET, Fort Collins 
Gienn G. Saunpbers, Denver 
Jackson M. SEAWELL, Denver 
Morrison SHAFROTH, Denver 
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